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I. BACKGROUND 

 
On February 14, 2011, the Board issued a Decision and Order in the 

above-referenced cases found at 356 NLRB No. 63.  In that Decision, the 

Board severed the question of whether Hawaii Tribune-Herald had a duty to 

provide Hawaii Newspaper Guild, Guild Local 39117 with a “statement 

provided to it by employee Koryn Nako on October 19, 2005, or any other 

statements that it obtained in the course of its investigation of employee 

Hunter Bishop’s alleged misconduct.”  On March 2, 2011 (via fax and U.S. 

Mail), the Board notified the parties of its Notice and Invitation to File 

Briefs1.  The Notice explained in pertinent part that: 

Board precedent establishes that the duty to furnish information 
“does not encompass the duty to furnish witness statements 
themselves.”  Fleming Cos., 332 NLRB 1086, 1087 (2001), 
quoting Anheuser-Busch, Inc., 237 NLRB 982, 985 (1978).  
Compare Northern Indiana Public Service Co., 347 NLRB 210 
(2006) (employer notes of investigatory interviews of 
employees held confidential).  This case illustrates, however, 
that Board precedent does not clearly define the scope of the 
category of “witness statements.”  This case also illustrates that 
the Board’s existing jurisprudence may require the parties as 
well as judges and the Board to perform two levels of analysis 
to determine whether there is a duty to provide a statement: first 
asking if the statement is a witness statement under Fleming 
and Anheuser-Busch and then, if the statement is not so 
classified, asking if it is nevertheless attorney work product.  

                                                
1 Attached as Exhibit A. 
 



 2 

We have therefore, decided to sever this allegation from the 
case and to solicit briefs on the issues it raises. 

 
Accordingly, the parties and interested amici are invited to file 
briefs on the aforementioned issues. 

 
 Thereafter, the NLRB placed on its website an announcement of the 

Invitation to the parties and interested amici to file briefs2.  However, the 

NLRB’s website contained an announcement of the Invitation articulating an 

issue not present in the invitation itself: 

Whether the Board should continue to adhere to the holding 
Anheuser-Busch, Inc., 237 NLRB 982 (1978), that an 
employer’s duty to furnish information under Section 8(a)(5) of 
the Act does not encompass the duty to furnish witness 
statements. 

 
On March 21, 2011, Hawaii Tribune-Herald communicated to the 

Board the confusion caused by its announcement and an articulated issue not 

actually found in the Notice and Invitation to File Briefs.  Hawaii Tribune-

Herald asked the Board to clarify the issues on which it seeks briefs and to 

reissue the Invitation.  Additionally, Hawaii Tribune-Herald requested that 

the time limits be extended because of the confusion.3   

 On March 24, 2011, the Board, through its Executive Secretary, 

Lester A. Heltzer, notified Hawaii Tribune-Herald that the announcement on 
                                                
2 Attached as Exhibit B. 
 
3 Attached as Exhibit C. 
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the NLRB’s website “was inaccurate.”  The Board made clear that the 

operative document for the issues to be addressed remains the Notice and 

Invitation issued March 2, 2011, and noted that that Invitation had not been 

changed.4 

 Thereafter, Hawaii Tribune-Herald, the other parties, and various 

amici filed briefs on April 1, 2011.  Only the parties were allowed to file 

Reply Briefs.  On April 15, 2011, Hawaii Tribune-Herald filed a response to 

the brief of Counsel for the General Counsel.  On May 24, 2012, the Board 

issued its Order, allowing Hawaii Tribune-Herald to address the continued 

viability of Anheuser-Busch, Inc., 237 NLRB 982 (1978).5 

II. ARGUMENT 
 
A. THE BOARD CLARIFIED THAT THE CONTINUED 

VIABILITY OF ANHEUSER-BUSCH WAS NOT AN ISSUE TO 
BE ADDRESSED 

 
The Board’s May 24, 2012 Order states that the Brief of Counsel for 

the General Counsel, as well as certain amici “address an issue that was 

arguably not encompassed in the Notice and Invitation – specifically, 

whether the Board’s decision in Anheuser-Busch, Inc., 237 NLRB 982 

(1978) should be overruled.”  There is nothing to argue about.  By direction 

of the Board, NLRB Executive Secretary Lester A. Heltzer clarified that the 
                                                
4 Attached as Exhibit D. 
5 Attached as Exhibit E. 
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issues were limited to those set forth in the March 2, 2011 Notice and 

Invitation.  Secretary Heltzer specifically noted that an announcement on the 

NLRB’s website, indicating that continued viability of Anheuser-Busch was 

an issue, was inaccurate.   

 Thus, while Hawaii Tribune-Herald complains in its April 15, 2011 

Reply Brief that the issue was addressed by Counsel for the General Counsel 

and others after receiving the clarification, that does not change the Order 

and direction of the Board.  Anheuser-Busch continues to be extant Board 

law.  

B. THE CONTINUED VIABILITY OF ANHEUSER-BUSCH WAS 
NOT LITIGATED IN THE INSTANT CASE 

 
Hawaii Tribune-Herald agrees with Members Hayes and Flynn that 

the Notice and Invitation to File Briefs does not encompass the continued 

viability of Anheuser-Busch and said issue is a matter “beyond the scope of 

issues preserved for Board review by Exceptions.”  By addressing the 

Board’s May 24, 2012 Order, Hawaii Tribune-Herald is in no way waiving 

any procedural defense to an attempt now, seven years later, to litigate the 

continued viability of Anheuser-Busch. 
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We ask the Board to take note of the following important facts: 

1. In the Complaint, the General Counsel does not argue that the 

holding of Anheuser-Busch should be overruled. (G.C. Ex. 

1(zz)) 

2. In her opening statement, Counsel for the General Counsel does 

not advocate or argue that the holding of Anheuser-Busch has 

no continuing viability or that it should be overruled.  In fact, 

Counsel for the General Counsel did not even make an opening 

statement. (Tr. 37). 

3. At no time did Counsel for the General Counsel file a Motion to 

Amend the Complaint. 

4. Counsel for the General Counsel, in her Brief to the ALJ in this 

case, does not argue to overrule Anheuser-Busch or argue 

against its continued viability. 

5. ALJ McCarrick did not overrule Anheuser-Busch or otherwise 

state that it was no longer viable.  He did state, erroneously, that 

it did not apply in this particular case because of the absence of 

assurances of confidentiality.   

6. Neither the Union nor Counsel for the General Counsel filed 

any Exceptions or Cross-Exceptions addressing the continued 
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viability of Anheuser-Busch.  To inject the issue at this time, in 

effect, is a challenge to the prosecutorial discretion of the 

General Counsel to not seek to overrule Anheuser-Busch in the 

Complaint or at trial.  See Section 3(d) of the Act; NLRB v. 

Food and Commercial Workers Local 23, 484 U.S. 112 (1987); 

King Manor Care Center, 308 NLRB 884 (1992). 

Therefore, there is not properly pending before the Board, in this case, 

any issue regarding the continuing viability of Anheuser-Busch. 
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III. CONCLUSION 
 

WHEREFORE, for the reasons stated in this Brief, Hawaii Tribune-

Herald’s initial Brief filed on April 1, 2011, and its Response Brief of April 

15, 2011, Hawaii Tribune-Herald respectfully requests that the Board find 

that the October 19, 2005 Statement of Koryn Nako was in fact a witness 

statement protected from disclosure under the existing precedent of 

Anheuser-Busch, Inc.; independently, Hawaii Tribune-Herald respectfully 

requests that the Board find that the October 19, 2005 witness statement 

obtained by Advertising Director Alice Sledge, taken at the direction of 

counsel in anticipation of litigation, was privileged from disclosure as 

attorney work product pursuant to Central Tel. of Tx., 343 NLRB 987 

(2004).  

Dated:  June 7, 2012 
   Nashville, Tennessee 

Respectfully submitted,    
 

 /s/ L. Michael Zinser   
     L. Michael Zinser 
      /s/ Glenn E. Plosa   
     Glenn E. Plosa 

THE ZINSER LAW FIRM, P.C. 
      414 Union Street, Suite 1200 
      Nashville, Tennessee 37219 
      Telephone:  (615) 244-9700 
      Facsimile:   (615) 244-9734 
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IV. CERTIFICATE OF SERVICE 
 

 I, the undersigned, hereby certify that on this 7th day of June, 2012, I 

served the foregoing RESPONSE OF HAWAII TRIBUNE-HERALD TO THE MAY 24, 

2012 ORDER OF THE BOARD, via the Board’s electronic filing system and via 

e-mail, upon the following: 

 

Thomas W. Cestare, Officer-in-Charge  
(thomas.cestare@nlrb.gov) 
Meredith Burns, Esq.  
(meredith.burns@nlrb.gov) 
National Labor Relations Board 
SubRegion 37  
Ala Moana Boulevard, Room 7-245 
Honolulu, Hawaii 96850-0001 
 
Ernie Murphy 
(emurphy@cwahawaii.org) 
Hawaii Newspaper Guild, Local 39117 
888 Mililani Street, Suite 303 
Honolulu, Hawaii 96813 

 
Lowell K. Y. Chun-Hoon  
(lchunhoon@aol.com) 
King, Nakamura & Chun-Hoon 
Central Pacific Plaza, Suite 980 
220 South King Street 
Honolulu, HI  96813-4539   

 
 
 
 

       /s/ L. Michael Zinser          
        L. Michael Zinser 
 



 
 
 
 
 
 
 
 
 
 
 

 
EXHIBIT A 







 
 
 
 
 
 
 
 
 
 
 

 
EXHIBIT B 









 
 
 
 
 
 
 
 
 
 
 

 
EXHIBIT C 







 
 
 
 
 
 
 
 
 
 
 

 
EXHIBIT D 







 
 
 
 
 
 
 
 
 
 
 

 
EXHIBIT E 






